www.eldac.com.au As a person ages, they sometimes lose their ability to make decisions about health care. When this happens, health care decisions will need to be made by someone else. That person is commonly referred to as a substitute decision-maker. This factsheet explains the key legal principles on substitute decision-making.
Clarifying the law
This factsheet explains:
• The role of a substitute decision-maker
• How a substitute decision-maker is appointed
• Who can be a substitute decisionmaker
• What decisions a substitute decisionmaker can make
• How substitute decision-makers make decisions
• When a substitute decision-maker's decision must be followed
A substitute decision-maker will not need to make the decision if the person without capacity has an Advance Care Directive that applies to the situation.
Who will be the substitute decisionmaker?
A person who has capacity can plan for a later time when they may lose capacity by appointing someone to be their substitute decision-maker. This is done by completing a formal document. Where there is more than one potential decisionmaker, the law sets out an order to determine who will be recognised as the substitute decision-maker.
If the person does not have someone close to them to make these kind of decisions, then a public official may be able to make the decision on their behalf. Sometimes, a Tribunal will appoint a guardian to make the health decision. What decisions can a substitute decision-maker make?
A substitute decision-maker can make most health care decisions for a person who has lost capacity.
These decisions can also include health care decisions about whether life-sustaining treatment should be provided or withdrawn.
Whether or not a substitute decision-maker has power to make a health decision will depend on the Should a substitute decision-maker's decision be followed?
Generally, a substitute decision-maker's decision should be followed. This is so even if the decision is to refuse life-sustaining treatment which could result in the person's death.
A health professional might be liable under criminal or civil law or subject to disciplinary action if they provide treatment that has been refused by a substitute decision-maker. 
